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_________________________________________________________________

OPINION

BEEZER, Circuit Judge:

This case involves a claim for breach of the duty of fair
representation made under the Railway Labor Act ("RLA"),
45 U.S.C. § 151 et seq. Appellants, former flight attendants of
Reno Airlines ("Reno"), argue that the union representing
American Airlines ("American") flight attendants had the
duty to fairly represent the Reno flight attendants before the
operational merger between the two airlines was complete.
The district court dismissed for failure to state a claim. We
have jurisdiction pursuant to 28 U.S.C. § 1291, and we affirm.

I

In late 1998, American purchased 80% of Reno's outstand-
ing shares and announced it would merge the operations of
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the two airlines. The Association of Professional Flight Atten-
dants ("APFA") represented the American flight attendants;
the International Brotherhood of Teamsters ("Teamsters")
represented the Reno flight attendants. Soon after the share
purchase, the APFA began negotiations with American to
determine where the Reno flight attendants would be placed
on the combined seniority list after the operational merger.
Sometime before August 31, 1999, American agreed to place
all Reno flight attendants at the bottom of the combined
seniority list.

On August 31, 1999, American merged the flight opera-
tions and flight attendant groups of Reno and American. The
company implemented the seniority agreement reached with
the APFA and placed all former Reno attendants at the bottom
of the seniority list.

The Reno flight attendants sued the APFA alleging breach
of the duty of fair representation under the RLA. The district
court granted defendant's FRCP 12(b)(6) motion to dismiss,
holding as a matter of law that plaintiffs were not in the
APFA's bargaining unit and that the APFA was not required
to fairly represent them. This appeal followed.

II

We review de novo a dismissal pursuant to FRCP 12(b)(6)
for failure to state a claim. Williamson v. General Dynamics
Corp., 208 F.3d 1144, 1149 (9th Cir.), cert. denied, 531 U.S.
929 (2000). We take all allegations of material fact as true and
construe them in the light most favorable to the nonmoving
party. Burgert v. Lokelani Bernice Pauahi Bishop Trust, 200
F.3d 661, 663 (9th Cir. 2000). We will not dismiss a com-
plaint unless it appears beyond doubt that the plaintiff can
prove no set of facts in support of the claim that would entitle
the plaintiff to relief. Williamson, 208 F.3d at 1149.
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III

The duty of fair representation arises from a union's
statutory role as the exclusive bargaining representative for a
unit of employees. Vaca v. Sipes, 386 U.S. 171, 177 (1967).
Under the RLA, employees subordinate their interests to the
collective interest of all employees in the bargaining unit, so
that the union representing that unit may achieve a better col-
lective bargain with the employer than each employee could
obtain alone. See id. at 182. In ceding their interests to the
union, the employees forego some individual rights against
the employer. See id. The duty of fair representation was cre-
ated as a check on the union "to prevent arbitrary union con-
duct against individuals stripped of traditional forms of
redress by the provisions of federal labor law." Id. "Under this
doctrine, the exclusive agent's statutory authority to represent
all members of a designated unit includes a statutory obliga-
tion to serve the interests of all members without hostility or
discrimination toward any, to exercise its discretion with
complete good faith and honesty, and to avoid arbitrary con-
duct." Id. at 177.

The scope of the duty of fair representation is generally
coextensive with the scope of the union's statutory authority
as the exclusive bargaining agent. "A union's duty of fair rep-
resentation . . . does not extend to persons who are not
employees in the bargaining unit." Karo v. San Diego Sym-
phony Orchestra Ass'n, 762 F.2d 819, 821 (9th Cir. 1985).
Conversely, "[a] labor organization that is not the exclusive
representative of a bargaining unit . . . owes no duty of fair
representation to the members of the unit." Dycus v. NLRB,
615 F.2d 820, 827 (9th Cir. 1980).

The APFA was not the exclusive bargaining agent for
the Reno flight attendants when it negotiated the seniority
agreement with American. The workforces of two merging
carriers become a single bargaining unit only when the carri-
ers become a "single carrier." Airtran Airways/Airtran Air-
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lines, 25 N.M.B. 429, 430, 437 (1998);1 see also Bernard v.
Air Line Pilots Ass'n, 873 F.2d 213, 218 (9th Cir. 1989)
(holding that duty of fair representation attaches when work-
forces merge). American and Reno did not become a"single
carrier" for representational purposes until August 31, 1999,
American Airlines/Reno Air, 26 N.M.B. 467, 479 (1999), after
the seniority agreement between the APFA and American was
reached.

IV

Despite the fact that they were not in the APFA's statutory
bargaining unit before the merger, the Reno flight attendants
contend that the APFA nonetheless had the duty to fairly rep-
resent them at that time. The Reno flight attendants' argu-
ments in support of this contention are unavailing.

A.

The Reno flight attendants first argue that they were "de
facto" members of the APFA bargaining unit, citing Jones v.
Trans World Airlines, Inc., 495 F.2d 790 (2d Cir. 1974). We
disagree.

Jones involved two separate classes of Trans World Air-
lines employees, guards and passenger relations agents, who
performed many of the same functions. Id. at 793-94. Only
the guards were represented by a union. Id. Relying on find-
ings that the union "insist[ed] that the passenger relations
_________________________________________________________________
1 The National Mediation Board ("NMB") has exclusive jurisdiction to
determine union representation disputes under the RLA; an NMB repre-
sentation determination is essentially unreviewable in federal court.
Switchmen's Union v. NMB, 320 U.S. 297, 303-07 (1943) (holding that
Congress intended for NMB determinations of union representation to be
final and not subject to judicial review, and declining to review an NMB
determination); see also Air Line Pilots Ass'n, Int'l v. Texas Int'l Airlines,
Inc., 656 F.2d 16, 22 (2d Cir. 1981) ("[T]he NMB is empowered to . . .
decide representation disputes arising out of corporate restructurings.").
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agent jobs were in the guard unit" and that the passenger rela-
tions agents "had performed guard duties all along," the court
held that the passenger relations agents were members of the
guard bargaining unit. Id. at 797. The court concluded that the
union breached its duty of fair representation by discriminat-
ing against the passenger relations agents based on their non-
union status. Id. at 798. "Jones thus stands for the limited and
undisputed proposition that discrimination against
non[union]-member employees who are part of the bargain-
ing unit is impermissibly arbitrary if no relevant distinctions
exist between the union and non-union employees. " Deboles
v. Trans World Airlines, Inc., 552 F.2d 1005, 1016 (3d Cir.
1977) (emphasis added).

No allegations support the inference that the Reno flight
attendants were de facto members of the American bargaining
unit before the merger. The APFA did not insist that it was
the exclusive bargaining representative for the Reno flight
attendants. Although the pre-merger duties performed by the
Reno flight attendants are commensurate with membership in
a flight attendant bargaining unit, they are not commensurate
with membership in the American flight attendant bargaining
unit. For example, the Reno flight attendants wore Reno uni-
forms and worked on Reno flights; they did not wear Ameri-
can uniforms or work on American flights. Before the
operational merger, the Reno flight attendants belonged to the
bargaining unit consisting of flight attendants employed by
Reno Airlines and represented by the Teamsters. They could
not simultaneously be "de facto" members of another bargain-
ing unit consisting of employees employed by a different air-
line and represented by a different union.

B.

The Reno flight attendants next argue that "by undertaking
the responsibility to represent" them before the merger, the
APFA obligated itself to represent them fairly. Other circuits
have held that where a union holds itself out to persons as
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their exclusive bargaining agent with the intent and effect of
inducing reliance, the union must represent those persons
fairly in any negotiations it undertakes on their behalf. See
BIW Deceived v. Local S6, Indus. Union of Marine & Ship-
building Workers, 132 F.3d 824, 833 (1st Cir. 1997); Chavez
v. United Food & Commercial Workers Int'l Union, 779 F.2d
1353, 1357 (8th Cir. 1985).

We need not address the legal merits of this theory of detri-
mental reliance, for the Reno flight attendants do not allege
facts sufficient to support its invocation here. To succeed on
the theory in other circuits, plaintiffs must show that the union
held itself out to the plaintiffs to be their exclusive bargaining
agent and that the plaintiffs relied upon that purported repre-
sentation. Chavez, 779 F.2d at 1357. Although the complaint
arguably alleges that the APFA held itself out to American as
the Reno flight attendants' exclusive bargaining agent, it does
not allege that the APFA held itself out to the Reno flight
attendants as their exclusive agent or that the Reno flight
attendants relied upon such representations. To the contrary,
the complaint admits that the Teamsters was the Reno flight
attendants' exclusive bargaining agent before the merger.

C.

The Reno flight attendants also argue that even if they were
not de facto members of the APFA's bargaining unit at the
time of the seniority negotiations and the APFA did not
induce them to rely on its purported exclusive bargaining sta-
tus, the APFA nonetheless owed them a duty of fair represen-
tation before the merger. The Reno flight attendants argue that
Brotherhood of Railroad Trainmen v. Howard, 343 U.S. 768
(1952), requires unions to fairly represent members of other
bargaining units that will soon be operationally merged into
the union's own unit. We do not read Howard to support this
contention.

In Howard, the Supreme Court held that a union may
breach its duty of fair representation when it racially discrimi-
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nates against black employees not within its statutory bargain-
ing unit. Id. at 774-75. The St. Louis-San Francisco Railway
Company maintained two racially segregated classes of work-
ers, white brakemen and black porters, who performed sub-
stantially the same duties. Id. at 770-71. The union
representing the brakemen negotiated a provision in its collec-
tive bargaining agreement that prohibited the railroad from
using porters to perform brakeman duties. Id.  at 771. The rail-
road thereafter abolished the porter position and hired white
brakemen to fill the vacancies. Id.

The Howard Court, noting that the porters were "threatened
with loss of their jobs because they [we]re not white and for
no other reason," id. at 773, explained that the RLA "prohibits
bargaining agents it authorizes from using their position and
power to destroy colored workers' jobs in order to bestow
them on white workers." Id. at 774. The Court held that the
brakemen's union had the duty to fairly represent the porters
even though they were not within the union's statutory bar-
gaining unit. Id.

The Supreme Court later clarified the holding of Howard
in dictum. In Allied Chemical & Alkali Workers v. Pittsburgh
Plate Glass Co., 404 U.S. 157 (1971), the Court held that
retirees are not "employees" under the National Labor Rela-
tions Act ("NLRA") and are not protected by the mandatory
bargaining provisions of the NLRA. Id. at 172. The Court also
said that "[s]ince retirees are not members of the bargaining
unit, the bargaining agent is under no statutory duty to repre-
sent them in negotiations with the employer." Id. at 181 n.20.
The court resolved the tension between this statement and the
holding in Howard by noting that although"[t]he reach and
rationale of Howard are a matter of some conjecture . . .
[Howard] obviously does not require a union affirmatively to
represent non-bargaining unit members or to take into account
their interests in making bona fide economic decisions in
behalf of those whom it does represent." Id. ; see also Karo,
762 F.2d at 821 (applying Pittsburgh Plate Glass  to hold that
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union owes no duty of fair representation to person"who
never was a member of the unit").

Prior to the merger, the Reno flight attendants were not
in the American bargaining unit for which the APFA was the
statutory bargaining agent. The APFA had no statutory duty
to fairly represent appellants when it negotiated the seniority
agreement. "Nothing in [Howard] is to the contrary." Pitts-
burgh Plate Glass, 404 U.S. at 181 n.20. The APFA's deci-
sion to subordinate the seniority of the Reno flight attendants
was a bona fide economic decision made to protect the inter-
ests of the American flight attendants, for whom the APFA
did have the statutory duty to fairly represent.

V

When the American and Reno workforces merged on
August 31, 1999, the Reno flight attendants became part of
the American bargaining unit. At that point, the APFA had the
duty to fairly represent the former Reno flight attendants. See
Bernard, 873 F.2d at 218 (holding that duty of fair representa-
tion attaches when workforces merge). The Reno flight atten-
dants contend that the APFA breached its post-merger duty to
fairly represent them by implementing the seniority agree-
ment. We hold that the APFA did not breach its post-merger
duty to fairly represent the Reno flight attendants by imple-
menting an agreement finalized before the APFA had the stat-
utory duty to represent them.

Reno flight attendants cite only Gvozdenovic v. United Air-
lines, Inc., 933 F.2d 1100 (2d Cir. 1991), to support their
argument. In Gvozdenovic, United Airlines ("United")
announced its intention to acquire Pan American World Air-
ways. Id. at 1103. The union representing United flight atten-
dants began negotiating a seniority integration agreement with
United while the merger was pending. Id. The agreement was
not ratified by the union, however, until after the merger was
complete. Id. The court held that the statute of limitation for
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a breach of the duty of fair representation claim began to run
when the agreement was ratified. Id. at 1106. Gvodenovic is
inapposite. Unlike in Gvozdenovic, American and the APFA
finalized the seniority agreement before the Reno flight atten-
dants became part of the APFA bargaining unit.

One NLRB decision is directly on point. In Riser Foods,
Inc., 309 N.L.R.B. 635 (1992), Riser Foods ("Riser") and
Rino-Rego Warehouse ("R&R") consolidated their warehouse
operations. Id. at 635. Before the warehouses were operation-
ally merged, the union representing Riser employees stated its
opposition to Riser's plan to dovetail the seniority of R&R
employees, i.e., to integrate them into the Riser seniority list
according to their seniority at R&R. Id. at 636. After the
merger occurred and Riser dovetailed the seniority list, the
union threatened a work slowdown unless the former R&R
employees were endtailed, i.e., placed at the bottom of the
seniority list. Id. at 635. The former R&R employees argued
that this demand violated the union's duty to fairly represent
them. Id. Rejecting the grievance, the NLRB held that a
union's duty of fair representation to new employees is not
implicated where a union implements a position that it
adopted before the new employees became members in the
union's statutory bargaining unit. Id. at 636.

We agree with the reasoning of Riser Foods. The APFA
reached the seniority agreement with American when it was
statutorily obligated to represent only the interests of Ameri-
can flight attendants. Adopting the Reno flight attendants'
reasoning would force unions to protect the interests of any
person who might become a bargaining unit member to the
detriment of current bargaining unit members. Such a duty
would contravene the union's statutory duty to protect the
interests of its own bargaining unit members. The APFA's
implementation of the seniority agreement reached before the
merger did not violate its post-merger duty to fairly represent
the Reno flight attendants.
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VI

The APFA was not the Reno flight attendants' exclusive
bargaining representative when the seniority agreement was
negotiated. It did not have the statutory authority to represent
the flight attendants. The Reno flight attendants did not cede
their bargaining rights to the APFA, so the duty of fair repre-
sentation does not protect them from arbitrary conduct by the
APFA. The RLA requires the APFA to protect the interests of
the employees within its bargaining unit. Had the APFA not
sought to preserve the seniority of its bargaining unit mem-
bers to the detriment of those outside the bargaining unit, it
would have been remiss in its statutory duty. Before the
merger, the statutory authority to represent the Reno flight
attendants was vested with the Teamsters, which could have
negotiated with Reno for terms favorable to the Reno flight
attendants upon merger. Appellants must seek redress under
the RLA, if at all, from the union to which they have ceded
their bargaining rights, the Teamsters.

AFFIRMED.
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